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“

”

The	Drain	Code	of	1956	is	an	
exceedingly	complex	statute,	the	
provisions	of	which	apparently	are	
known	by	few	in	the	profession	
and	understood	by	far	fewer.

Justice	Stephen	Markman
Elba	Township	v	Gratiot	Co	Drain	Comm’r
493	Mich	265,	269;	831	NW2d	204	(2013)



Michigan	– The	Land	Before	Drains

•War	of	1812
– Congress	provided	veterans	with	2	million	acres	of	land	as	a	reward	for	their	
service

• Tiffin	Report	of	1816	
– Edward	Tiffin,	surveyor	general	of	the	US,	sent	surveyors	into	Michigan	in	the	
fall	of	1815	to	see	whether	the	land	there	was	suitable

– Report	to	President	Madison	in	1816	stated	that	“Michigan	apparently	
consisted	of	swamps,	lakes,	and	poor,	sandy	soil	not	worth	the	cost	of	
surveying.	Not	more	than	one	acre	in	a	hundred,	or	perhaps	a	thousand,	could	
be	cultivated.”

– As	a	result,	Congress	designated	lands	in	Illinois	and	Missouri	for	the	veterans	
instead
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Michigan	– The	Land	Before	Drains

• Lewis	Cass	Campaign
– Appointed	governor	of	Michigan	Territory	by	President	Madison	in	1813	
(served	for	18	years)

– Helped	undo	Michigan’s	bad	publicity	from	the	Tiffin	Report
– Stated	that	Tiffin	“grossly	misrepresented”	Michigan
– Insisted	that	Tiffin	send	his	surveyors	back	into	Michigan	to	take	a	second	
look	at	the	land

– Secured	new	surveyor	in	1819
– Built	roads	and	speeded	the	work	of	surveying	tracts	for	settlers
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History	of	Drainage	and	Drain	Statutes

• 1819:	Authorized	highway	supervisors	to	construct	drains	to	
protect	the	roadways
• 1827:	Established	procedure	to	resolve	land	drainage	conflict	
between	property	owners
• 1839:	Michigan	codifies	the	territorial	drain	writs	as	State	
statutes
• 1846:	Drain	laws	justified	on	the	basis	of	public	health
• 1847:	3 Drain	Commissioners	appointed	in	Lenawee	County
• 1850:	Swamp	Land	Act
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History	of	Drainage	and	Drain	Statutes

Swamp	Land	Act	(Sept	1850)
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History	of	Drainage	and	Drain	Statutes

• Federal	effort	to	make	swamp	and	overflowed	land	suitable	
for	agriculture
• Granted	wetlands	to	the	states,	who	could	then	transfer	
them	to	individuals	who	drained	the	land
• 14	states	participated,	including	Michigan,	Arkansas,	
California,	Florida,	Illinois,	Indiana,	Ohio,	and	Wisconsin.	
– Between	55	and	64	million	acres	transferred	under	the	act.

• 6,000,000	acres	transferred	in	Michigan
– 29,552	acres	in	St.	Clair	County
– 10,000+	acres	in	Livingston	County
– 12,800+	acres	in	Shiawassee	&	Clinton	Counties
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History	of	Drainage	and	Drain	Statutes

• 1857:	County	level	commissioner	structure	
introduced	maintenance	of	authorized	drains	for	
the	first	time
• 1897:	Township	DC	abolished	and	authority	was	
consolidated	at	the	county	level
• 1919:	Michigan	Geological	&	Biological	Study
• 1923:	Drainage	district	introduced	and	last	major	
codification	of	the	late	1800	and	early	1900	
period
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History	of	Drainage	and	Drain	Statutes

• Great	Depression	and	the	Works	Progress	
Administration	(WPA)
– Authorized	projects	included	drainage,	irrigation,	and	roadside	
drainage

– Over	1.7	million	culverts	nationwide
– Over	162,000	miles	of	roadside	drainage	ditch	and	pipe
– Over	250,000	miles	of	total	ditch	and	pipe,	including	mosquito	
control	and	military	air	base	improvements



Early	Drainage	Techniques



Early	Drainage	Techniques

• Crooked	Streams	are	a	menace	to	life	
and	crops	in	the	areas	bordering	on	
their	banks.

• DYNAMITE	may	be	used	most	efficiently	
and	economically	in	taking	the	kinks	out	
of	a	crooked	stream.

• Du	Pont	Dynamite	has	straightened	
many	thousands	of	miles	of	crooked	
streams.

• Dynamite	can	help	you	do	other	jobs,	
too. It	can	help	you	build	highways	and	
dams;	fight	soil	erosion;	work	quarries.	
Du	Pont	has	an	explosive	for	every	
purpose.



History	of	Drainage	and	Drain	Statutes

•Michigan	Drain	Code	of	1956
• 1923	code	reorganized	19	chapters
• Increasing	complexity	of	drainage	needs	
required	a	recodification
• Over	200	amendments	since	the	1956	
codification
• Despite	many	attempts,	no	major	
recodification	of	the	Drain	Code	since	1956
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”

That	the	Code	is	based	on	these	
early	statutes	is	likely	also	one	of	

the	reasons	why	the	Code	
constitutes	one	of	the	more	
arcane	portions	of	Michigan	

statutory	law.

Justice	Stephen	Markman
Elba	Township	v	Gratiot	Co	Drain	Comm’r
493	Mich 265,	269;	831	NW2d	204	(2013)



Modern	Evolution
• Anderson-Rockwell	Environmental	Protection	Act	of	1970
• Clean	Water	Act	(CWA)	of	1972

– Enacted	over	President	Nixon’s	Veto

• Other	Michigan	Statutes
– Inland	Lakes	and	Streams	Act	(1972)
– Soil	Erosion	and	Sedimentation	Control	Act	(1972)
– Goemaere-Anderson	Wetlands	Protection	Act	(1979)

• Natural	Resources	and	Environmental	Protection	Act	
(NREPA)	
– Passed	to	shelter	the	various	environmental	laws	(1995)

• National	Pollutant	Discharge	Elimination	System	(NPDES)	
Phase	II
– Promulgated	under	Section	402	of	CWA
– Applied	at	the	state	level	under	Part	31	of	NREPA	



Drain	/	Water	Resources	Commissioner

• Statutory	“Hats”
• County	Enforcing	Agency	for	Soil	and	
Sedimentation	Control	(Part	91)
• Delegated	Authority	regarding	inland	lake	levels	
(Part	307)
• County	Parks	and	Recreation	Commission
• Great	Lakes	Irrigation	Board,	Chairperson
• County	Board	of	Public	Works
• Lake	Improvement	Boards	(Part	309)
• Land	Division	and	Plats



Balancing	the	Modern	Role
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What	Does	the	Future	Hold?

•Watershed	Management

• Regional	Detention

•Water	Quality	Improvements/Best	Management	Practices
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